
On May 27, the amendment proposed to article 2503 of the Civil 
Code of Québec (CCQ), introduced by article 86 of Bill 82 entitled 
An Act respecting mainly the implementation of certain provisions 
of the Budget Speech of March 10, 2020, was adopted.

The amendment adds a third paragraph to article 2503 CCQ  
regarding the Insurer’s duty to defend under which the Govern-
ment may, by Regulation, determine the “categories of insurance 
contracts» that may derogate from articles 2500 and 2503 CCQ, 
and the targeted “classes of Insureds”. 

In other words, with this exemption, the Government will allow 
defence costs to be excluded from coverage or included in the 
limits of insurance only for the insurance contracts and classes of 
Insureds covered by the Regulation to be adopted.

This initiative was introduced following serious difficulties by 
several public companies and large businesses to obtain liability 
insurance coverage (D&O) due to the application of article 2503 
CCQ, which put certain companies at a disadvantage, given the 
high costs they had to incur to obtain such insurance coverage 
in Québec.

According to the comments by the Minister of Finance on 
May 12, for the time being, only public companies and large  
businesses will be targeted for their liability insurance coverage; 
the Government does not intend to include any changes with  
regard to individuals and SMEs in the Regulation.

In terms of exemptions, the Regulation could provide for the  
following:

1. The insurance contracts in question will not be required to 
cover legal costs;

2. The insurance coverage could include the defence costs 
in the insurance amounts and not over and above those 
amounts (as currently provided for in the second paragraph 
of article 2503 CCQ);

3. The Insured’s free choice of lawyer and control of his defence.

As of today (June 30), the proposed Regulation related to the 
aforementioned legislative amendment have not yet been  
published. However, we are closely monitoring developments  
regarding the proposed Regulation that will determine the 
exemptions. Given the significance of this legislative change, the 
proposed Regulation will likely be subject to public consultation.

The new article 2503 CCQ reads as follows: 

2503 C.C.Q. The insurer is bound to take up the interest 
of any person entitled to the benefit of the insurance and 
assume his defence in any action brought against him.

The legal costs and expenses resulting from actions 
against the insured, including those of the defence, and 
the interest on the proceeds of the insurance are borne by 
the insurer over and above the proceeds of insurance.

However, the Government may, by regulation, deter-
mine categories of insurance contracts that may depart 
from those rules and the rule set out in article 2500, 
as well as classes of insureds that may be covered by 
such contracts. The Government may also prescribe any  
standard applicable to those contracts. 

[our emphasis]

The duty to defend will be adjusted for certain “categories of insurance contracts” and “classes of 
Insureds” to be determined by Regulation.

Amendment to article 2503 CCQ

INSURANCE LAW
Amendment to article 2503 CCQ  

Mtre Nathalie Durocher, June 30, 2021

© 2021 Delegatus – Lawyers Collective. All right reserved.     delegatus.ca

Mtre Durocher is an insurance lawyer in Quebec. She can assist you with legal  
opinions on insurance coverage, litigation and dispute resolution, drafting and 
translation of insurance products and regulatory compliance matters.

The sole purpose of this newsletter is to provide general information. It does not constitute a legal opinion or 
advice, and must not be construed as such.

Nathalie Durocher 
Lawyer-entrepreneur

514 316-1355, ext. 743
ndurocher@delegatus.ca


