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On September 8, 2021, the Minister of Finance published a 
draft regulation entitled Categories of insurance contracts and 
insured parties that may derogate from the rules of articles 2500 
and 2503 of the Civil Code by way of a notice in the Gazette 
officielle du Québec, Part 2 (Draft Regulation).

This Draft Regulation follows the adoption, on May 27, 2021, 
of Article 84 of Bill 82 entitled An Act respecting mainly the 
implementation of certain provisions of the Budget Speech of 
March 10, 2020, providing for possible derogations to articles 
2500 and 2503 C.C.Q., articles of public order specific to the 
Québec regime.

By this notice, the Minister of Finance gives forty-five (45) days 
to the stakeholders and any interested party to formulate their 
comments and observations on the proposed Draft Regulation. 
The official version of the Regulation will then come into effect 
within fifteen (15) days of its publication in the Gazette officielle 
du Québec, Part 2.

The Draft Regulation states the proposed framework for the 
derogations to articles 2500 and 2503 of the Civil Code.  In 
other words, the Draft Regulation specifies the categories of 
insurance contracts and the categories of Insureds who will be 
entitled to take out an insurance contract that derogates from 
the articles of public order applicable in Québec regarding the 
Insurer’s duty to defend and to assume the Insured’s defence 
costs over and above the limits of insurance and the Insurer’s 
prerogatives concerning the choice of counsel and the control 
of the Insured’s defence.

The Draft Regulation also proposes certain standards of the 
insurance contracts that will depart from these rules with 
brand-new provisions not previously found in civil liability 
insurance contracts, thus bringing novelty to the insurance 
industry.

The Draft Regulation applies to civil liability insurance contracts 
of four (4) main classes of Insureds: 

1. Drug manufacturers and their directors and officers or 
trustees (pharmaceuticals) 

2. Certain companies and capital investment funds, such as the 
C.R.C.D., Fondaction, the F.T.Q., their subsidiaries and their 
directors and officers or trustees

3. Large businesses, public corporations, foreign corporations, 
companies that carry on business outside Canada and their 
directors and officers or trustees, and 

4. Organizations covered by the Act respecting health services 
and social services (S. 4.2), intermediate resources to 
support the autonomy of the elderly, private residences for 
the elderly (R.P.A.), health and social services institutions 
operating residential and long-term care or rehabilitation 
centres and their directors and officers or trustees.
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For those civil liability insurance contracts and Insureds specifically, the Draft Regulation 
contains important, even historic, exceptions to the duty to defend, to pay defence costs 
over and above the insurance limit, and to the Insurer’s prerogative to select defence 
counsel and control the Insured’s defence. 

This Draft Regulation also proposes other significant changes to the insurance coverages 
currently available on the market, the scope of the coverage offered as well as to the 
current practices in the Québec insurance industry, which will have an impact on the 
following:

 • The sharing of defence costs between primary and excess policies, as well as the cove-
rage offered by certain excess policies.

 • The conditions and percentage of the amount of insurance that will have to be al-
located exclusively to the payment of indemnities to third parties and retained by 
Insurers for that purpose in certain circumstances. In this regard, the Draft Regulation 
proposes a new mechanism.

In some respects, the proposed changes differ from the conditions prevailing in the rest 
of Canada, which seems to deviate from the initial objective, which was essentially to 
achieve a better balance between the legislative provisions applicable to Insurance civil 
liability contracts in Québec and the other Canadian provinces.

Given the complexity and gray areas of the Draft Regulation, if it were adopted in its 
current wording, certain insurance companies and underwriters could decide to opt for 
the status quo while provisions be clarified or interpreted by the courts, which would not 
resolve the issues of head offices moving outside Québec and foreign insurers deciding to 
withdraw from the Québec insurance market.

Derogations to articles 2500 and 2503 C.c.Q.

Any stakeholder or 
interested party in 
the proposed new 
framework is invited to 
present their comments 
and observations 
to the Minister of 
Finance by October 25, 
2021, regarding both 
the wording of the 
Draft Regulation 
and its impact 
on the insurance 
industrymarket in 
Québec, the coverages 
offered, and the 
practices and feasibility 
of the proposed 
framework.

Mtre Durocher is an insurance lawyer in Quebec. She can assist you with legal  
opinions on insurance coverage, litigation and dispute resolution, drafting and 
translation of insurance products and regulatory compliance matters.

The sole purpose of this newsletter is to provide general information. It does not constitute a legal opinion or 
advice, and must not be construed as such.
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